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The Maine Association of Wetland Scientists was founded in 1990 in order to promote the profession and understanding of wetland science in Maine, and to protect the public interest by maintaining high professional standards.  The organization and approximately 150 members promote and participates in educational programs pertaining to the study of wetland science and advancing the profession of wetland science for the Association’s membership and the public.  To that end, the organization supports and contributes to the expansion of wetland science research and development and promotes policies that contribute to the protection and sound stewardship of wetland resources.

March 24, 2013
125th Maine State Legislature

Environment and Natural Resource Committee

Senator James A. Boyle
Representative Joan W. Welsh
100 State House Station

Augusta, Maine 04333

Re: Maine Association of Wetland Scientists Public Statement on LD 674 An Act to Clarify the Natural Resources Protection Act

Dear Co-Chairs Senator Boyle & Representative Welsh and members of the Environment and Natural Resources (ENR) Committee:

The Maine Association of Wetland Scientist (MAWS) is opposed to LD 674 An Act to Clarify the Natural Resources Protection Act. LD 674 affects four distinct Significant Wildlife Habitat (SWH) types; significant vernal pools, high and moderate wading bird and waterfowl habitat, shorebird feeding areas, and shorebird roosting areas. This bill will reduce the habitat surrounding valuable wetland resources from 250’ to 75’. Why are these SWH’s protected by the Natural Resources Protection Act (NRPA)? Chapter 310 Wetlands and Waterbodies Protection Rules of the NRPA became effective June 30, 1990 and was amended January 26, 2009. The preamble explains:
The Legislature has found that the State's freshwater wetlands, great ponds, coastal wetlands, rivers, streams, and brooks are resources of state significance, that these resources have great scenic beauty and unique characteristics, unsurpassed recreational, cultural, historical, and environmental value of present and future benefit to the citizens of the State, and that uses are causing the rapid degradation and, in some cases, the destruction of these critical resources, producing significant adverse economic and environmental impacts and threatening the health, safety and general welfare of the citizens of the State. The Legislature has also found that the cumulative effect of frequent minor alterations and occasional major alterations of these resources poses a substantial threat to the environment and economy of the State and its quality of life. 

In recognition of the important roles of wetlands in our natural environment, the Board of Environmental Protection supports the nation-wide goal of no net loss of wetland functions and values. In some cases, however, the level of mitigation necessary to achieve no net loss of wetland functions and values through construction of replacement wetlands will not be practicable, or will have an insignificant effect in protecting the State's wetlands resources. In other cases, the preservation of unprotected wetlands or adjacent uplands may achieve a greater level of protection to the environment than would be achieved by strict application of a no net loss standard through construction of replacement wetlands. Therefore, the Board recognizes that a loss in wetland functions and values may not be avoided in every instance.

Based on the intent of the NRPA Chapter 310, no rules or laws should be passed that will allow an unreasonable alteration or impact to SWH that cannot be mitigated with reasonable compensation. The attached testimony will provide information describing why LD does not sufficiently protect SWH or uphold the intent of the NRPA and therefore should not be passed. In 2011 a similar bill was proposed that would have reduced the SWH to 75’. That bill was not passed because the legislature found that these changes to the defined habitat were not scientifically supported and could have a significant negative affect on the wildlife. However, it was recognized that other changes could be made to Maine environmental permitting that would be beneficial to landowners and development without having a significant negative affect on SWH. Subsequently, since 2011 these changes were passed and are now in place:
Shoreland Zoning: The Shoreland Zoning Laws removed the requirement that towns map IWWH as a Resource Protection (RP) district. Prior to this law change a biologist could perform an on-site investigation and if they discovered an error they would change the NRPA GIS map layer. However, these NRPA mapping changes did not translate to changes in the municipal RP boundary. As a result, a property continued to be regulated as RP when it did not meet the IWWH definition. In addition, this process gap resulted in a difference between the NRPA and RP mapped IWWH boundary. The only option to address this discrepancy was for the municipality to change the zoning map through a town vote during a public hearing. This public hearing process can be very time consuming, difficult and expensive. Changes to the state Shoreland Zoning Law in 2012 resolved this unnecessary obstruction to development, forestry and other land uses. Now, on-site ground truthing of IWWH maps can change the IWWH boundaries on both NRPA and municipal maps. During the hearings in 2011 it appeared that the majority of support for that bill confused the purpose of the NRPA with Shoreland Zoning. This was recognized, assessed and positive changes were made that will allow people to utilize more of their property without a negative environmental effect.
Permit-by-Rule: Permit-by-Rule (PBR) regulations (Chapter 305) apply to certain development activities covered under NRPA. The regulations identify activities that take place in or adjacent to wetlands and waterbodies that should not significantly affect the environment if carried out according to the standards contained in the regulations. A person proposing to do work that qualifies for PBR is required to file notice with the DEP instead of preparing an individual permit application. PBR is intended to save applicants the time and expense of filing a permit application with DEP, while at the same time protecting the environment and providing direction in the form of standards as to how an activity must be carried out. 
The PBR Section 20 permits activities located in, on or over high or moderate value inland waterfowl and wading bird habitat, or shorebird nesting, feeding, and staging areas. This includes allowing the expansion of up to 10% of an existing development area within a high or moderate value inland waterfowl and wading bird habitat, or a shorebird feeding area, if an individual permit is not otherwise required for the activity.  After the hearings in 2011 this section was amended to further allow development in the IWWH using the PBR instead of the individual permit. The amended PBR allows for new activities in an upland area on a lot that contains no development area within a moderate value inland waterfowl and wading bird habitat provided the following standards can be met:

· New structures must be located a minimum of 150’ landward of the upland edge or forested wetland edge of the inland wetland complex within the waterfowl and wading bird habitat; 
· Beyond 150’ from the upland edge or forested wetland edge of the inland wetland complex within the waterfowl and wading bird habitat, no more than 20 % of the applicant’s land within the habitat may be cleared or developed;

· Within 150’ of the upland edge or forested wetland edge of the inland wetland complex within the waterfowl and wading bird habitat, cutting and removal of vegetation is limited to those activities described in Paragraphs C(4)(a) and (b) of this section.

· No construction or clearing activity may take place from April 15 through July 31 of any year unless otherwise approved by the Maine Department of Inland Fisheries and Wildlife.

These changes made to Shoreland Zoning and the PRB standards in 2011/2012 resulted in more flexible permitting standards without having a significant negative affect on the wildlife habitat. 
The 250’ around these significant wetlands is neither a buffer nor a setback. This area is an important portion of the habitat that the wildlife requires for survival. When discussing vernal pools, the pool is the breeding area for amphibians that is utilized for only a few months, principally for development of the juvenile amphibians. The adult amphibians spend three quarters of the year in the habitat surrounding the pool. Both the pool and the surrounding habitat are essential to meet the various life-stage requirements of these species.  Studies show that an appropriate habitat around the pool is 750’ or more. When discussing waterfowl, wading birds, and shorebirds, the wetland or water body is typically where the birds feed and may nest or rest. Some species of waterfowl also nest in the surrounding habitat away from open water, and nest locations maybe several hundred feet to over a thousand feet from the water.  The habitat surrounding open water, marsh and tidal flats provides an important  visual and noise break from adjacent activity that disrupts the birds’ natural patterns. Two of the proposed changes under this LD relate to removal of vegetation to allow livestock access to water and grazing. With no stated limitations on clearing, these proposed changes could result in a profound impact to the effectiveness of the habitat to provide visual and noise breaks. The U.S. Department of Agriculture (USDA) has produced practice codes (Ex. Practice Code 391) related to protecting and establishing riparian forested buffers, which appear to run counter to the proposed changes proposed by this LD. The USDA practice codes detail the benefits of such buffers including providing wildlife habitat and helping to protect water quality. The 250’ habitat for all of these resources is already a compromise and anything less will have a significant negative affect on the habitat and species utilizing them.
When discussing SWH there are common confusions and misconceptions that should be taken into consideration. 

· The State of Maine does not regulate all vernal pools. Under the NRPA the DEP only regulates significant vernal pools and the pool has to be of natural origin.
· The United States Army Corps of Engineers (USACE) regulates projects that impact wetlands or waterbodies and/or impact vernal pools. Sometimes people are confused between the DEP and USACE regulations. The USACE regulates up to 750’ from the vernal pool, whereas the DEP regulates 250’ from the vernal pool. The USACE regulates all vernal pools, they do not have a significance standard and they regulate non-natural vernal pools. 
· If a waterfowl, wading bird, or shorebird habitat is currently mapped as RP by the municipality then changing the NRPA rules will not affect the RP map nor relax the RP development standards.
Up to 2006, 82 NRPA permit applications were submitted that included permitting of impacts to SHW that would be affected by LD 674 (some permit applications contained multiple SWH so the sum of the individuals do not equate to the total number). These applications included impacts to 16 SVP habitats, 38 IWWH habitats, and 35 shorebird permits (2 denied).
Definitions for SWH were developed using the best available science, and maps of the habitats were produced using the most up to date technology. These mapped habitats are limited in size so that they encompass the management of certain targeted wildlife species while allowing for development activities to take place if the development avoids and minimizes habitat impacts. These SWH’s include only a subset of all available habitats; there are only 181 shorebird feeding and roosting areas and approximately 22% of all vernal pools are significant. SWH regulations also take into consideration the rights and needs of landowners by providing avenues for permitting projects with input from DEP and MDIFW staff and by allowing flexibility for development in and around these habitats. Our concerns regarding the proposed reduction to the zones around each resource type are provided below.

Conclusions:

MAWS asks that you not support the proposed changes contained in LD 674. Many of the concerns raised by developers and permit applicants have been addressed with the recent changes to natural resource permitting. There is a mountain of scientific information that counters the changes proposed by this bill that would reduce the current SWH. There are also many economic reasons to not support this legislation. We ask that you include scientists from MAWS, TWS and MDIF&W at the upcoming workshops so we can assist you in sorting through the many and complex issues relating to these topics. We also suggest the development of a panel including legislators, biologists, consultants, realtors, developers and landowners that could review existing laws and find ways to address some concerns without jeopardizing these important resources.  If you would like to contact us please feel free to call or email me, the current MAWS Legislative Committee Chair Rodney Kelshaw or the MAWS President Richard Jordan. Thank you for allowing me the opportunity to present this information to you and we look forward to providing information to the ENR Committee in the future.

Sincerely, 

Rodney D. Kelshaw, MAWS Legislative Committee Chair

Email: rkelshaw@boyleassociates.net
Phone: (207) 944-6776

Richard Jordan, MAWS President

Email:  rjordan@boyleassociates.net

Phone: (207) 671-2760
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